
Board of Adjustment  
February 23, 2022 

   
       
 
 
 
The Hickory Board of Adjustment will hold its regular meeting on Wednesday, February 23, 
2022, at 6:00 p.m. in the City Council Chambers of City Hall.  The following will be the agenda 
for the Regular Meeting: 
 

AGENDA 
• Parliamentary Call to Order 
• Welcome 
• Roll Call 
• Items of Correspondence 
• City Council Action 
•     Approval and signing of minutes from the October 28, 2020 meeting. 
• Reading of State Ethics Rules. 

 
PRESENTATIONS AND PUBLIC HEARINGS     

 
1. VAR (Variance) 22-01. Request by JDW Hickory, LLC (HK Research) for the consideration 

of a dimensional (setback) variance for property located at 908 Old Lenoir Road NW. The 
subject property is shown as PIN 2793-16-94-6583 on the Catawba County Tax Maps. 

 
OTHER BUSINESS 
 

1. None. 
 
The Hickory Board of Adjustment does not discriminate on the basis of disability in the provision 
of its service as charged by the City Council of the City of Hickory. All meetings are held in 
accessible facilities. Any person with a disability needing special accommodations should contact 
the Planning Department at telephone number (828) 323-7422 at least 48 hours prior to the 
scheduled meeting.  
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Hickory Regional Board of Adjustment 
Wednesday, October 28, 2020, 6:00 pm  

 
A meeting of the Hickory Regional Board of Adjustment (BOA) was held on Wednesday, October 28, 2020, 
6:00 pm, in Council Chambers of the Julian G. Whitener Municipal Bldg, Hickory NC. 
 
 
Members Present:  Randall Mays, Bill McBrayer, Bill Pekman, Wallace Johnson, Robert Weaver, Sam Hunt, 
Dan Shabeldeen 
 
Members Excused:  Junior Hedrick, David Deal, Jeff Kerley, and Meg Locke  
 
Members Absent:  none 
 
Others Present:  Director of Planning Brian Frazier, Senior City Planner Ross Zelenske, City Attorney John 
Crone, Deputy City Attorney Arnita Dula, and Minutes Clerk Anne Starnes 
 
Parliamentary Call to Order & Welcome:  Randall Mays, Chairman, called the meeting to order at 6:00 pm 
and welcomed everyone attending. He said there were two appeals on tonight’s agenda. 
 
Roll Call:  Brian Frazier stated a quorum was present and four members were excused. 
 
Items of Correspondence:  none 
 
City Council Action:  none 
 
Approval and Signing of Minutes from the June 24, 2020, Meeting:  Minutes of the previous meeting held in 
June were distributed to members in advance. No additions, deletions or corrections to the minutes were stated. 
Wallace Johnson moved, seconded by Sam Hunt, to approve the June 24, 2020, minutes as presented. By a show 
of hands, the motion carried unanimously. 
 
 
All speakers were sworn in, or they affirmed, prior to their testimony. 
 
PRESENTATIONS & PUBLIC HEARINGS   
 
Mr. Mays said the two public hearings on the agenda were both were appeals of administrative decisions. The 
first was an appeal of Administrative Decision 20-02.  
 
Mr. Mays said these are quasi-judicial hearings, and basically, like a court hearing. Any persons who are 
speaking tonight will need to come forward and be sworn in by the clerk. Also, any documents or written 
materials referenced during testimony must be submitted as evidence. Staff will present testimony first, followed 
by the appellant. 
 
1.  Appeal of Administrative Decision (AAD) 20-02.  Request by Senior Pastor Paul Deal, on behalf of 
Winkler’s Grove Baptist Church, to appeal the Planning Director’s written interpretation of Land Development 
Code Section 10.8 in reference to property located at 3320 9th Avenue Drive NW. The property is shown as PIN 
2783958491 on the Burke County G.I.S. maps. 
 
Mr. Mays opened the Public Hearing for the Appeal of Administrative Decision (AAD) 20-02. 
 
Brian Frazier presented the Staff Report and referred to PowerPoint slides. 
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Mr. Frazier reviewed slide #2 (Appeal of Administrative Decision 20-02): 
• Property Owner: Winkler’s Grove Baptist Church 
• Applicant: Senior Pastor Paul Deal on behalf of the Winkler’s Grove Baptist Church congregation 
• Property Location: 3320 9th Avenue Drive NW 
• Ward: The property is in the Hickory ETJ 
• Property Zoning: Low Density Residential (R-1) 
• Property Size: ~4.4 acres 
• Request: The applicant requests an appeal of an administrative decision (AAD) rendered by the 

Planning Director, in accordance with Land Development Code Section 2.10. 
 
Mr. Frazier said the property location is directly north of the Hickory airport and is in Burke County. The 
property is in the Hickory ETJ, and so is within Hickory’s planning jurisdiction. The property is zoned R-1, Low 
Density Residential, and the size is approximately 4.4-acres. The appellant is requesting an appeal of an 
administrative decision, rendered by Mr. Frazier in accordance with the Land Development Code Section 2.10.   
 
Mr. Frazier reviewed slide #3 (Area Map). He said members could see the Winkler’s Grove Baptist Church 
footprint in the red-hashed area. He pointed out 9th Avenue Drive NW, Hickory Airport Road, and Goat Farm 
Road. He said the Hickory Airport could also be seen, with the runway running north and south. He pointed out 
the subject area, noting that the black dots represent the residential addresses located around it, and the (church) 
property being discussed here tonight. 
 
Mr. Frazier reviewed slides #4 & 5 (Background).  
September 10, 2020 – Sign Systems, a Hickory based sign contractor retained by the church, contacted 
Planning Director Brian Frazier to discuss obtaining permits for an electronic message board (EMB) sign for the 
church’s property. At that time, Director Frazier informed Sign Systems the property was zoned R-1 and that the 
Land Development Code does not permit EMBs to be installed on residentially zoned properties, like the subject 
property. 
 
Sign Systems subsequently informed the church of this information. 
 
September 11, 2020 – Paul Deal, Senior Pastor for the church, contacted Director Frazier to explain that the 
church had been fundraising for several years to obtain an EMB for the property.  
 
Director Frazier explained to Pastor Deal that the Land Development Code had been amended by City Council 
on July 17, 2018 (through Text Amendment 18-01) to prohibit EMBs in residential zones, and that although 
fundraising activities had started prior to the text amendment, a sign application was never submitted prior to the 
code change and therefore, an EMB on the property could not be legally permitted. 
 
September 16-17, 2020 – Director Frazier provided this determination in writing on a letter and e-mailed to the 
applicant. Upon receipt, the applicant confirmed his request for an appeal of the Director’s decision. 
 
Mr. Frazier said that, prior to September 10, 2020, he had not previously been directly contacted by the sign 
company or the church, up until that date. The next day, Paul Deal, senior pastor for the church, called Mr. 
Frazier to explain the church had been fundraising to obtain an electronic message board for the property, and 
they had been informed by the sign company that that would be okay. Mr. Frazier explained to the pastor, who 
was very patient and understanding, that the Land Development Code had been amended by the City Council on 
July 17, 2018, hence a little over 2-years prior to his first contact with the pastor and the sign company, through 
Text Amendment 18-01, to prohibit electronic message boards in the residentially zoned districts, and that 
although their fundraising activities, thought process, and planning had started prior to the Text Amendment, a 
signed application had never been submitted to Mr. Frazier’s office by the church, prior to the code change. 
Therefore, such EMB sign could not legally be permitted. Several days later, September 16 or 17, Mr. Frazier 
provided a determination in writing, as requested by the pastor, per law and per the ordinance in the Land 
Development Code under Article 2. He provided his determination in the written letter and e-mailed it to the 
appellant. Upon receipt, the appellant confirmed his request for an appeal of Mr. Frazier’s decision.  
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Mr. Frazier reviewed slides #6–7 (Explanation). 
 
Electronic Message Board regulations (Section 10.8) of the Land Development Code (LDC) state the following: 
Sec. 10.8 Electronic Message Boards (TA 18-01) 
The following regulations shall apply to all electronic message boards. 
10.8.1 General Standards: 

• Sign Area. No more than fifty percent (50) of the area of any proposed sign shall be devoted to 
electronic message boards. (This is basically in all except R, or residentially zoned districts.) 

• Where prohibited. Electronic message boards shall not be permitted within residential zoning districts. 
• Message Hold and Transition 

– Signs containing electronic message boards located within non-residential zoning districts shall 
maintain static messages for at least eight (8) seconds. The message transition shall take no 
more than two (2) seconds, with no flashing, scrolling, spinning, or similar movements. 

• Sign Intensity (Brightness) 
– All signs must be equipped with a dimmer control and photocell that automatically adjusts the 

display’s intensity according to natural ambient light conditions. No electronic message board 
shall be brighter than is necessary for clear and adequate visibility and shall not exceed a 
maximum of 5,000 Nits during daytime hours (sunrise to sunset) and 500 Nits during nighttime 
hours (sunset to sunrise). 

 
Mr. Frazier said this (the slide) was his condensed version of the EMB regulations. These general standards are 
for where EMBs are allowed, anywhere but R districts, and it (the slide) explains the sign area, where they are 
prohibited, the message hold and transition, and sign intensity or brightness. Again, Mr. Frazier said these are 
not applicable in this case, since it is a residentially zoned area, but that he had offered this as a refresher. 
 
Mr. Frazier reviewed slide #8 (Explanation). 
 
The decision of the Planning Director was rendered based upon the following administrative findings: 

• The subject property is zoned Low Density Residential (R-1) and has held this zoning since at least 
2011. 

• The applicant requested to install a sign that is an electronic message board on the subject property. 
• The Land Development Code (Section 10.8.1) specifically states that electronic message boards are 

prohibited in residential zoning districts. 
• No sign application (for the church’s EMB) was received prior to the changes associated with Text 

Amendment 18-01 becoming effective. 
 
Reviewing the first bullet point, he said the property had been zoned R-1, and had held this zoning since at least 
2011, when they had performed the major update to the Land Development Code, within 12-months following 
the adoption of Hickory by Choice 2030 by City Council. He said members would remember that, prior to then, 
Hickory by Choice was just a Future Land Use and Transportation Plan. The city had started the process in 
1997, and it went through 1999 in its original version, and not the comprehensive version later adopted by 
Council and since implemented. 
 
Reviewing the three following bullet points, Mr. Frazier said, again, the applicant requested to install an 
electronic message board on the church property and the LDC, from back in 2018, specifically states that EMBs 
are prohibited in residentially zoned districts. No sign application had been received prior to the changes 
associated with the Text Amendment 18-01 becoming effective with Council’s adoption of such. 
 
Mr. Frazier reviewed slide #9 (Board Authority). 
   •  Land Development Code Section 2.10 vests the Board of Adjustment with the responsibility of considering 
requests for appeals of administrative decisions rendered by the Planning Director in the administration or 
enforcement of the provisions of the Land Development Code. 
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   •  The Board of Adjustment (BOA) may reverse administrative decisions upon finding of substantial, factual 
evidence in the official record that the administrative official erred.  
Mr. Frazier said the Land Development Code is an ordinance and is therefore bound by law. He said BOA 
members could reverse his administrative decisions if they find substantial, factual evidence that he had erred.  
 
Mr. Frazier reviewed slide #10 (Public Input). 

• As of October 21, 2020, there have been no comments from the public. 
 
Mr. Frazier said this slide was prepared a week ago. Since then, he has had three citizens speak with him on the 
matter, including the pastor and members of the congregation. 
 
Mr. Frazier reviewed slide #11 (Recommendation). 

• Staff Recommendation 
– Staff recommends the Board of Adjustment affirm the decision rendered by the Planning 

Director, based upon the following findings: 
 

1. The subject property is zoned Low Density Residential (R-1). 
2. The applicant requested to install a sign that is an electronic message board (EMB). 
3. The Land Development Code (Section 10.8.1) specifically states that electronic message boards 

are prohibited in residential zoning districts. 
4. No sign application (for the church’s EMB) was received prior to the changes associated with 

Text Amendment 18-01 becoming effective. 
 
Mr. Frazier again stated the changes associated with Text Amendment 18-01 became effective in 2018. He 
asked if there were any questions from members. 
 
Mr. McBrayer said, just for his own education, if he had a business and wanted to put a sign up, and he called 
the sign company and they came out and put the sign up, does the sign company know enough about that 
business to tell him that the sign is not good, or legal. In other words, how do you come about talking to Sign 
Systems, and do they then call the city? Mr. Frazier said that any sign company working in the city is 
assumingly responsible for knowing the Land Development Code. Most times, the local or regional sign 
companies will know, or will ask him far in advance. In this case, Mr. Frazier was asked on the day, within a 
minute of the visit, if the sign was allowed, as the sign company representative had just pulled onto the church 
property to meet with members of the congregation, or a committee, to talk about getting this sign. 
 
Mr. Frazier said the sign company, or in the best of circumstances, a client, will go to whatever sign company 
and say they want to do this type of sign and ask if it is allowed in the City of Hickory. They say, let me find 
out, and they call him (Mr. Frazier), Mr. Zelenske, Mr. Overby, one of the staff up front, or a zoning officer; 
they will ask staff, and they will say yes or no. Usually the staff member will ask for a rendering in advance, just 
to see if it will work and where is the sign going to be placed. Then they say yes or no, the business comes up 
with a drawing and gets approval, in this case from the church building committee, or ABC business’ committee 
or board, and they will then apply (to the City) and pay the fee. The County will review it for footing and 
foundation, for how it is affixed to the structure, an electrical permit, etc. etc. The city cannot review it for 
content, since the Supreme Court case of several years ago, but they do look at it to make sure that it meets any 
type of architectural design guidelines, as well as placement, as well as height and square footage. 
 
Dr. Pekman said, so the County has it for the building code and the city has it for the development, and Mr. 
Frazier said correct. He said the County modified their code, so that if signs are less than, he believed, 6-feet 
tall, they basically are not reviewing them, except for electric, he believed. But in this case, unfortunately, the 
church, and the pastor can speak for himself, but he believed the church had contacted the sign company. The 
church believed that it was allowed by City statute, and then Mr. Frazier had to convey the bad news to the sign 
company, and he had heard from the pastor and a couple congregation members since then and had explained it. 
He said they have been very kind, very patient. The church wanted to know what their options were, so he 
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explained the options to the pastor and a couple members of the congregation, as well as the sign company, 
which will not be mentioned. 
 
Mr. Mays said this was one of those situations, too, where the zoning ordinances allow an institution, such as a 
church or a school, to operate within a residential district. Is that correct? Mr. Frazier said churches are allowed 
under, he believed, a state’s statutes, under Hickory ordinances, but a church can be in any zoning district, 
permitted by right. Of course, they still must receive commercial zoning permits, and building and trade permits, 
but they are allowed to operate in any zoning. Mr. Mays said schools fall into that same category, too. Mr. 
Frazier said not quite, but there are allowances, based on whether it is an elementary, middle or a high school, a 
private school, the lot size, the setbacks, etc. Mr. Mays said, but churches are allowed in the residential zoning 
districts, and Mr. Frazier said yes. Mr. Mays said he had wanted to make sure about that. 
 
Mr. Hunt asked about St. Luke’s, and was thinking it was located near City Hall. Mr. McBrayer said no that he 
was directionally challenged. Mr. Hunt said that they have a sign over there. Mr. Frazier said St. Luke’s, yes, 
they are not residentially zoned. Mr. Hunt said, but they are in a residential area. Mr. Frazier said they are not 
residentially zoned, and Mr. Hunt said okay. Mr. Frazier said there are churches that are residentially zoned, that 
do have electronic message boards that were approved prior to Council modifying his staff and these members’ 
recommendations in that text amendment. He said those signs, by houses of worship, that were put in before 
Council modified these members’ recommendation in that text amendment, to not allow electronic message 
board signs, 50% coverage of both square footage or not, they did not allow anything before that. So 
subsequently, they (the signs) were grandfathered. Two churches, he believed they were Corinth, which is zoned 
residential, and there was a church in Ridgeview, but he could not remember which one, but it was also zoned 
residential. They had submitted applications to him just prior to Council adopting that text amendment. So, the 
permits were in, but the signs were not installed until afterwards, which Council had challenged Mr. Frazier on, 
but he was able to show them that their applications had been submitted prior to the ordinance going into effect. 
Mr. Hunt said the other church mentioned was Friendship, and Mr. Frazier said yes, it was Friendship. 
 
Mr. Frazier asked to add one more thing, saying that on the same day he had spoken to the pastor, he had also 
spoken to the building committee chair and the treasurer of another church that wanted the exact same thing, 
also in a residential district, and he had told them the same thing that he told Pastor Deal. Mr. Frazier said there 
had been at least four, five, or six other churches that staff had not necessarily denied the application, but the 
church or the sign company had called and said they would like an electronic message board, and he had said 
I’m sorry Sir or Mam, but EMBs are not allowed in residential districts. They had asked him the same question, 
saying that Church ABC has it, and Mr. Frazier told them yes, but that was before the text amendment approved 
by Council. 
 
Mr. Mays asked if there were any additional questions for Mr. Frazier, and there were none. 
 
The Staff Report was entered into the record as Exhibit A. 
 
City Attorney John Crone addressed the Chair, saying that since this was an evidentiary hearing, he may want to 
ask if there was anyone in the audience who would like to cross examine or ask Mr. Frazier any questions. 
 
Mr. Mays said legal counsel had suggested that since Mr. Frazier had given a summary under oath here and 
submitted evidence, was anyone in the audience who would like to cross examine him regarding the testimony 
he gave here tonight. No audience members requested to cross examine Mr. Frazier. 
 
Mr. Mays again stated that all persons speaking would need to be sworn in by the clerk, and then come forward 
and state their name and address. If they have any written evidence, or such, they will also need to submit this to 
the clerk.  
 
Mr. Mays said Pastor Paul Deal had signed up to speak against the administrative decision. 
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Pastor Paul Deal addressed Commission members. Regarding being sworn in prior to his testimony, he said 
that he had shared with Mr. Frazier earlier that, as a pastor, the Word of God says for him not to swear, so he 
could not do that, but he would promise. Mr. Mays said that he fully understood, and they would cooperate with 
him. Deputy City Attorney Arnita Dula advised Pastor Deal that he did not have to put his hand on the Bible, 
that he could just affirm to tell the truth, and he did so. Pastor Deal thanked Mr. Mays for respecting his choice.   
 
Mr. Mays asked Pastor Deal to state his name and address for the record. Pastor Deal resides at 2822 ET Camp 
Road, Morganton NC. He is the Senior Pastor of Winkler’s Grove Baptist Church, and the applicant, on behalf 
of his church. 
 
Pastor Deal addressed members and asked to make a couple of corrections before presenting his appeal, and Mr. 
Mays agreed. Pastor Deal asked if he could walk over to the map shown on the screen (slide #3 Area Map). Mr. 
Mays suggested that he use the (laser) pointer lying on the podium. For the members’ knowledge, Pastor Deal 
said he wanted to point out the borders of their church property, saying they own property on both sides of the 
road. He noted some of the adjacent residences are a parsonage that is not being used, and an office building; 
they also own property next to the office building, another house, which is currently used for storage. The point 
he was making was that some of the members might have concerns that what is being considered as residential 
there, might be distracted by any kind of a sign; it would not affect anyone, because they own all of that and 
there is no one living there. He just wanted to be clear on that. 
 
Pastor Deal said the other thing he wanted to clarify, saying there was a misunderstanding between Mr. Frazier 
and himself, and he wanted to be completely up-front and forthcoming. There has been no fund-raising for this. 
He apologized if there was any kind of misunderstanding, but there has been no fund-raising. What he had 
shared with Mr. Frazier was that during the last year and a half, they have been in talks with their leadership, the 
deacons, about this, and that might be where the misunderstanding was. They have been very excited, the church 
is very excited about it, and he was saying all of this before getting into his appeal, so they would have a clear 
understanding. But there has been no fund-raising for it; they have been in talks, and planning for this. 
Obviously, people have donated money for this, but they have not fund-raised or anything like that. 
 
Pastor Deal addressed one other thing that came out in Mr. Frazier’s opening comments, saying that he has been 
very accommodating, very helpful, and he appreciated that; he represents the city well, as far as both sides, and 
trying to help them. He appreciated that. Pastor Deal said they did not apply for any kind of application, because 
they were told, and he preferred not to disclose who had told them, but they were told that since they were in 
Burke County, they did not need to. This was a year ago, that they were told that, and he was not going to 
disclose who told them that, but they are with the City of Hickory. That is why they did not apply with an 
application, and it was not any misinformation that was on purpose, it was just accidental. So, there was no 
intent there, and that is why they did not apply for anything. But the sign company they were going to use, 
immediately, as Mr. Frazier stated, that he, a couple of couple deacons and their maintenance guy were out there 
to meet him. He told them immediately, up front, that he had spoken with Mr. Frazier, and this was the situation 
at hand. So that is what was brought to them. 
 
Pastor Deal said, let me just say, I do not have any pitchforks under this coat, okay? And that he would not have 
these guys’ job for anything in the world, that they were talking to some guys back there awhile ago, and it is a 
tough job what you guys do. He commended the members, saying he hoped they had a better opinion of him 
than one of his church members did a week ago. On Sunday, a little 5-year-old boy came to his door, and he 
gave him a couple of dollars. He did not have any candy, so he gave him a couple dollars. He gave it back to 
him, and Pastor Deal said, no son, you take it, and he said no sir. Pastor Deal said, son why are you not taking 
the money? And he said my daddy said you are the poorest preacher we have ever had, so you need this. Pastor 
Deal said he hoped the members have a better opinion of him after this is over than he does. 
 
Pastor Deal thanked Commission members for their time and letting him speak tonight and making a way for 
them to come and share with members their concern. He thanked them on behalf of their church, saying he stood 
before them tonight with a humble and honest plea for them to reconsider their request to put a digital 
information and identification sign in front of their church. A little over a year ago, he shared with the leadership 
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of their church that he felt led by God to move in this direction, because he felt like it would give a greater 
opportunity to minister to the local community, in a wider sense of ministry. It would also give them the ability 
to exercise their First Amendment Right of the Constitution of the United States, to evangelize anyone walking 
by their church, or just simply passing by their church. He said, let me just say this, in the area where they are, 
that community and that area has gone down over the past years, like many communities around them have. He 
said they have people who walk all the time, up and down the street. A lot of times they are walking and are just 
going from one place to the next; a lot of times they are looking for people to ask for money from. It is a 35-mph 
speed zone, so it is not high-speed traffic through there. So that is another opportunity for them to minister to the 
community with an electronic sign. 
 
Pastor Deal said, at this point, he would like to read from the United States Constitution, saying The First 
Amendment states, “Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof.” He said every governmental structure is usually structured off what our Constitution states. 
When he shared this with his church, they wholeheartedly agreed, and the church is excited about this also being 
another tool in the ministry of sharing the gospel of Jesus Christ. He said they own the property on both sides of 
the road, for a quarter mile; the posted speed limit is 35 mph, so it should not be a danger to anyone, or a 
distraction to residents. 
 
Pastor Deal said referenced the state constitution, saying many people only go to the federal constitution. He 
said he would read from the North Carolina Constitution, and he felt that most of the people tonight feel the 
same way, that most anybody who has anything to do with a governmental structure in a city or a county, or a 
state, has been through enough that they usually agreed with this. He said this is our State Preamble, “We, the 
people of the State of North Carolina, grateful to Almighty God, the Sovereign Ruler of Nations, for the 
preservation of the American Union and the existence of our civil, political and religious liberties, and 
acknowledging our dependence upon Him for the continuance of those blessings to us and our posterity, do, for 
the more certain security thereof and for the better government of this State, ordain and establish this 
Constitution.”  
 
Pastor Deal said Article XIII of our state constitution says this, “All persons have a natural and inalienable 
right to worship…” Pastor Deal said, remember that word. “… to worship Almighty God, according to the 
dictates of their own consciences, and no human authority shall, in any case whatever, control or interfere with 
the rights of conscience.   (Note: The text he quoted was Article I, Sec. 13. Religious Liberty, of the NC 
Constitution, and not Article XIII.) 
 
Pastor Deal said he also wanted to share this, quoting the dictionary’s definition of worship means this, and that 
he was quoting, “The feeling or expression of reverence and adoration for deity.” He said they, as a church, feel 
like it is their constitutional right, not just the United States Constitution, but the state constitution, it is their 
right to be able to express their reverence and devotion for Jehovah God, whether it be through preaching from 
the pulpit, or on-line through Facebook Live, like they had to do because of coronavirus, or YouTube, or even 
with a digital church sign. 
 
At this point, Pastor Deal said he wanted to take a second, if he could, to read the stats on digital signage from a 
VISIX article to the members, that he would not take long, and would provide a copy to the clerk. He quoted 
from the article “40 Digital Signage Statistics that Prove it Works” and the specific section on “Digital Signage 
has Reach and Saturation,” saying, “70% of Americans say they have seen a digital display in the past month; 
52% say they have seen a digital sign in the past week; 47% remember seeing a specific ad or a message from a 
digital sign; recall jumps to 55% when talking about an outdoor digital billboard; 80% of shoppers say they 
have entered a store simply because a digital sign caught their attention.”  
 
Pastor Deal also read aloud from the section, “Digital Signage is Visual and so are We,” saying, “90% of the 
information transmitted to the brain is visual; our brains process visual information 60,000x faster than text.” 
He stopped to emphasize that, saying what we see is processed 60,000 times faster than text, saying what we see 
is processed 60,000 times faster than text, than something on paper, or something on just a regular billboard. He 
continued reading from the list, saying, “People can remember a group of over 2,000 pictures over a period of 
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several days with 90% accuracy with digital signage; after three days, people retain 65% of visual signage.” He 
said this is astounding, the power of visual signage. He then read aloud from another section of the article, 
“Digital Signage is Becoming Ubiquitous,” saying, “50% of communications professionals use digital signage 
as a channel.”  
 
Pastor Deal said he had said all that because, you know as well as he does, that our society is ever-changing, and 
they (their church) strongly feel that by upgrading their sign to digital, they can minister in a much greater way. 
Their people are excited about it, and he has not shared with them Hickory City Council’s decision to reject their 
desires to go forward. He is hoping this can be resolved without their church becoming vocal about it. So, they 
do not know this, and Mr. Frazier stated earlier that there have been three comments, and there is a reason for 
that, because he has not told their church that they have been declined yet. He wanted to give the appeals group 
an opportunity to hear their case, and hopefully maybe something can be taking place. He just does not want to 
get a bunch of people in an uproar if there is no need for it. 
 
Pastor Deal said their church was established in 1896 and Hickory was named in 1889, as noted on the City’s 
website. In the day that, and he quoted, “its center was the depot of Western North Carolina’s Railroad” the 
square mileage of Hickory was that of one square mile; he took all of this off the City’s website. Since then, it is 
home to almost 41,000 residents. What does this have to do with their church and the discussion at hand? The 
fact that their church is in another county, and just because they fall into the ETJ of the city limits of Hickory, 
and that because of the airport, it should not deprive them of their state and United States constitutional right to 
have a sign. Unfortunately, according to Hickory’s sign ordinance, it does.  
 
In conclusion, Pastor Deal said his request tonight is that the Council revisit this ordinance and make an 
amendment, but that he was not asking to reverse it, because he knows there are good sides to the ordinance. He 
and Mr. Frazier have spoken, and he has spoken to some others; he knows there are some good sides to that 
ordinance. But he was asking that the Council revisit the ordinance and make an amendment to the ordinance, 
for the exception of churches, not just theirs, but churches across the board whose location is in another county. 
He said he wanted to be as honest as he could be, because he knew the members were in a tough situation many 
times. But he wanted to offer a way to help them be able to resolve this, saying this could be their saving grace 
if challenged on the issue by other entities, or other companies, or in other situations. This could be their saving 
grace, the fact that their church is not even in Catawba County; their church is in Burke County. When they have 
to call the police, Burke County police come, even though they are less than a mile from the airport. When they 
need trash pickup, they do not get anything from Hickory, in fact, they do not get anything from Hickory, from 
Hickory City; they get everything from Burke County. 
 
Pastor Deal said when they built their buildings over the past 20 years, they had to go through Burke County 
and Hickory, because of the ETJ, but they do not receive anything from that. Here is an opportunity for Hickory 
to give them something back, and he is simply asking for members to consider this; it would be a help for them. 
But their saving grace is the fact that, if others challenge them on this, their saving grace could be fact that their 
church is probably the only church outside of Hickory’s own county that still falls under the ETJ of Hickory city 
limits. 
 
Pastor Deal said, more importantly than all this subject matter that has been mentioned here and discussed, is the 
fact that the local community in this area has declined morally, with drugs running rampant, and theft. They 
have even had cars stolen out of their parking lot during services over the past years, and that is why they need 
the opportunity to evangelize to the public, even more now than ever before, so that maybe, just maybe, just 
maybe one life is changed for the cause of good. What if one person’s life is changed by a verse that they could 
put on that sign, that says something to the effect of, “Whosoever calls upon the name of the Lord shall be 
saved.”  What if one person’s life is changed? What if one person’s life is changed, not just here for good, but 
changed eternally? He said that is what they are asking, to please consider their unique situation at hand. He 
thanked the members for their time. 
 
Mr. Mays asked if there were any questions for Pastor Deal. 
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Dr. Pekman said that he was confused, or someone else was confused, because these members are not the City 
Council. Pastor Deal said he understood. Dr. Pekman said that, if he had heard him correctly, Pastor Deal was 
advocating that Council take an action, and by that he thought he meant the City Council. Pastor Deal said yes, 
his understanding was that City Council was the one who had passed this ordinance, about a year ago. He asked 
if he was correct on that, and Chairman Mays said City Council had amended some changes to the text 
amendments; City Council did that approval. Tonight, these members are here to make the final decision on this 
appeal. City Council’s action was on some text amendments, regarding signage and different things like that. 
City Council has the final say on those types of actions. Pastor Deal said, okay. Mr. Mays said these members 
make recommendations, such as on text amendments, to City Council, and then they either take it as these 
members send it to them or they amend it to what they want. Pastor Deal said, yes. Mr. Mays said, so as far as 
the appeal decision tonight, that rests with this board. Pastor Deal said, okay. Mr. Mays said the need for text 
amendment changes, regarding such, these members would make a recommendation to City Council, and once 
again, that decision, as far as another text amendment, that would fall under City Council. Pastor Deal said yes. 
Mr. Mays said as far as for tonight, the appeal decision, that rests with this board. Pastor Deal said okay. 
 
Deputy Attorney Dula said, just to make it clear to the pastor, a text amendment would not come before the 
Board of Adjustment; it would come before the Planning Commission, which was the first meeting held tonight. 
The same people serve, but the two boards have different functions. A text amendment is not within the purview 
of this board, as they are sitting right now. She said, just so you are aware. 
 
Dr. Pekman said, just to finish this thought, he could not speak for anyone else, but that he was sympathetic to 
the pastor’s position. However, the board is required to be consistent, and if they approve one individual’s 
request, another congregation might come here in the same way, and ask for something similar. So, if the 
members were to approve his appeal, at least with the text given them by the City Council, they would be in 
direct opposition. He guessed what he was getting at is, that puts them in a difficult position; they did not make 
the decision to change the code, the City Council did, and if it is an easy situation to have City Council change 
the code, and the members were going to have to make some kind of decision tonight, but what he was getting 
at, he was suggesting that whatever their decision is, if the pastor finds it not to be to his liking, because the 
members hands are tied, it might be a reasonable thing to consider going to the City Council, since they changed 
this code 2-years ago.  
 
Mr. Mays said it might be that, in explanation to Dr. Pekman, and not to interfere, but yearly the Planning 
Commission looks at the various zoning ordinances and etcetera, and where their members see things that may 
have fit 5-years ago, but they do not fit today, where changes need to be made, the members make those yearly 
adjustments to the ordinances the city has. This is something that could fall into that category, which would, 
again, go back to the Planning Commission that is in place, and then finally go to the City Council because they 
have the final decision. Dr. Pekman said all he was getting at was, and he thought everybody could be 
sympathetic to this; however, if the board finds for this appeal, it is hard not to image that someone else will 
appeal. He said it is not that the members are not sympathetic, but that their hands are tied; it is not their 
situation to change. 
 
Mr. Mays told Pastor Deal, with your situation, that he had always found that to keep himself out of trouble – it 
was just like him with his scripture in the Bible – that he reads that, it is in black and white, and what it says is 
what it says, and again, this board has the city ordinances that they go by. And if things are written down in 
black and white, and he (Mr. Mays) does not like it, he still must adhere to what it states in black and white, and 
it is their tools to go by. Just as Pastor Deal has the Bible to go by, for your tools of teaching and guidance, this 
board has the same situation here; the board has the ordinances to go by, and that is written out for them. And 
whether they like them or not, there are some things in the Bible that some people do not like, but it is what is 
written there, and is what is given to us, and we must stick to it.  
 
Mr. Mays said he did not like the way it comes down, and he was just going to speak for his peace of mind, that 
morally, he was with the pastor all the way around, and it needs to be there, especially in this day and time. But 
the City ordinance, in the black and white scripture these members use, states no electronic message boards in a 
residential district. There is the problem, because to him, if institutions such as churches are an allowable usage 
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in a residential district, then any amenities that go along with them, if they were in, say a commercial zoning, 
any amenity that goes there, to him, should be included instead of excluded from their usage as an amenity, as 
such. Mr. Mays said he was sorry, but that was his personal feeling on this. But again, as Dr. Pekman stated, the 
board members must rely on consistency, and they rely on the tools written in black and white that are given to 
them, too. Just to give the pastor his own personal thoughts about this, morally, it needs to be there because 
everybody needs the Word of God. Pastor Deal said he appreciated those statements. 
 
Mr. Mays asked if anyone else had questions or wanted to cross examine Pastor Deal’s testimony.  
 
Mr. Frazier said he and Pastor Deal had several long discussions, some good and fruitful discussions on this, and 
they talked about various ways to go with this. He had suggested to the pastor that they could look at a text 
amendment, per the Council. He and staff are currently in the process of amending the Land Development Code, 
as Mr. Hunt accurately pointed out, the annual review and revisions of Hickory’s comprehensive plan, Hickory 
by Choice 2030. He also told the pastor that there was a hierarchy, and there was not a point to go directly to the 
state, that there is a process. There is an appeal process where the Board of Adjustment cannot change the text 
tonight, but the Board of Adjustment can still rule on an appeal, and recommend to the pastor and his 
congregation, and the City Council, to consider taking that up. 
 
Now, Mr. Frazier said the congregation, after the ruling tonight, may very well want to go that route. They could 
go that route by themselves, as the appellant – that he was not an attorney but there were three in the room – 
they could get a class action text amendment and have other churches, because as he indicated to Pastor Deal 
some weeks ago, there was another church on the exact same date with the exact same issue. For whatever 
reason, they said well, we will think about it, and Mr. Frazier had not heard back from them. But there are at 
least half-a-dozen churches that have been in the same position.  
 
So, after the members’ recommendation this evening, or rather their decision tonight, that will give some 
backing to staff and to the congregation of this church, and perhaps others, to either go specifically and directly, 
with a proposed text amendment to Council, or consider staff doing it, as a group, when they bring the annual 
text revisions to Council in January. 
 
Mr. Mays said legal counsel had a statement to make. City Attorney John Crone said he wanted to remind 
everybody that, as a Board of Adjustment, they sit with a different hat; they sit as a judge, and members are 
hearing evidence to decide whether the evidence supports Mr. Frazier’s decision. So, it is not a situation where 
you have people say, “I like it” or “I don’t like it” or “I wish it was this way” or “I wish it was that way.” 
Unfortunately, or fortunately, whether you like the ordinance or not, your job is to look at the ordinance and see 
if the evidence fits it, or if it does not fit it. If it does, or if it does not, then the appropriate way for the church to 
address the matter is to go through it legislatively, and City Council is the only body that can, ultimately, do 
that. You (members) can make a recommendation, as the Planning Commission, but right now you are sitting as 
the Board of Adjustment, and it is a little bit different type of hearing. 
 
Dr. Pekman said, but Mr. Crone, it is basically that we are not making any type of recommendation, we are just 
saying yes or not on this matter; if we want to make a recommendation to City Council, we do that as the 
Planning Commission. Mr. Crone said correct.  
 
Pastor Deal asked to add another thing, but Mr. Mays first asked if anyone else had a question related to Pastor 
Deal’s testimony to this point. There were none, and he asked Pastor Deal to proceed. He said Mr. Crone had 
made reference to the evidence, that the members had to make a decision based on evidence, and could he 
interpret what the evidence is in this setting, because in his mind, they were talking about going black and white 
by the writings, and he was looking at the United States Constitution and state constitution, that says, “All 
persons have a natural and inalienable right to worship.” He had described a few minutes ago, what worship is, 
and if they put a scripture on the sign that says, “We praise the almighty God” or “Ask Jesus Christ” or just 
simply “Jesus Loves You,” that is defined by the dictionary as what worship is. 
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Pastor Deal said he guessed that his question is, “what is considered evidence here tonight.” Is it from the State 
and United States Constitutions, or it from what is written by a City Council?  Mr. Mays said its interpretation, 
too. The members look at the method of how their message is sent out; they are not prohibiting Pastor Deal from 
putting a sign out there with God’s message on it. It is the method that the message is put out there, which is 
what is being regulated. He said the City was not stopping Pastor Deal from expressing his rights to put a sign 
out there, with a message to passer-byers coming by, and he was sorry, but it was just the method of their 
message. Pastor Deal asked to quote the rest of that, saying it says, “All persons have a natural and inalienable 
right to worship almighty God, according to the dictates of their own consciences.” He said their dictates say 
that we can promote the gospel and have a sense and order of worship by having an electronic sign, that puts 
scriptures put on it for those passer-byers. And so, when he read (the City’s) paper that came to him in the mail 
that said he needed to bring factual evidence, this is what he tried to do, bring factual evidence, to prove that 
they should have a right to do this. He said he knew they (the members) were in a tough situation here, but he 
was trying to help them out, because this was a constitutional thing, federal and state constitution. 
 
Pastor Deal said the other thing is ETJ, and he was not going to delve too much into that tonight. But the ETJ 
was originally set in place for other purposes, besides trying to stop what they are discussing here tonight. He 
understands ETJ and what the reasons are for it, but the original purposes for ETJ, and the United States 
Supreme Court has tried this, and it was set for other reasons besides what the discussion is tonight, when it 
comes down to an electronic sign to get the gospel out. Also, their church was there long before the airport was 
there and brought into the Hickory City Limits. The City of Hickory, he gave them the dates awhile ago, there is 
about six (6) years difference between when they organized as the City of Hickory, and they organized as a 
church. Mr. Mays said Pastor Deal was here earlier, during the prior hearing the Planning Commission held. It is 
progress, and it happens everywhere. It is not just here, it is all over, as he (the pastor) stated. Mr. Mays said, 
again, what you are saying, you are given your rights, it is just that nobody is prohibiting you from expressing 
your gospel on the board, on the sign out there.  
 
Mr. Mays said it is just a method, and to him, again, like he said, he was on the pastor’s side. Mr. Mays told Mr. 
Crone he was sorry, but to him it should have been amenities, when an institution such as a church is allowed in 
a residential district, he would think amenities that follow with them should have been, too. Again, that goes 
back to there would have to be a text amendment. He has a tool, and the other members of this board have a 
tool, and they all have a moral obligation also, and again, it is in black and white, and they utilize that tool, and 
they must speak from that. They have tools that the City has given them, and they have state statutes and 
regulations that are given them that they have to abide by. And so it is like an interpretation, one person 
interprets the Bible one way, another person interprets it another way, in certain segments of it.  
 
Mr. Mays said, and again, it is how it was meant to be here. It was not pinpointing that church as, “No, you 
cannot do that,” it is just one of those situations where it was kind of overlooked, you might say. Pastor Deal 
said he understood that he did not think there was any ill-intent at the time, he thought it was just an oversight. 
Mr. Mays said it was. Pastor Deal said it could be corrected. Mr. Mays agreed, it could be corrected, there are 
methods in place where, he thinks, a correction could be made to it, to certain guidelines. And it takes time for it 
to take place, it cannot be immediate for the board tonight. What they are looking at is what Pastor Deal 
presented to them and what evidence they have from the City of Hickory, their evidence too, to see if the church 
should or should not be allowed to have an electronic message board, and that is the whole status of this 
situation to Mr. Mays. 
 
Mr. McBrayer said that a couple months ago, he believed it was, the board had (an appeal by) a business out on 
Highway 70 that had lights around their windows, which was kind of the same situation. The point he had made 
then, and the point he would say here, and the point he would say in his business, is that you cannot change the 
rules on the fly. He wanted to read from the report, saying he thought they were all focusing on the wrong thing. 
They were focusing on Winkler’s Grove Baptist Church, but what they needed to focus on was that this piece of 
property, that it could be a pool hall or a beauty parlor, it does not matter. This piece of property is in an R-1 
zone, and the Land Development Code specifically states that you cannot have this kind of signage in this zone, 
regardless of if you are a church, whatever you are, you cannot have this sign. So, we are talking about a sign, 
and it says you cannot have it.  
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Mr. McBrayer said Mr. Frazier had upheld the letter of the law and, again, to Mr. Crone’s point, it is not 
whether the board members like it or do not like it, but what is the letter of the law. Mr. McBrayer said he had 
agreed with everything Pastor Deal said in his opening testimony, and that he rode out there the other day, 
looked at it and thought, “What could the harm be here?” But again, it is not his opinion, it is the rule that they 
have here, and today that rule states this, and later you might want to get it changed. And you have not had a 
sign in umpteen years, ever, so what’s another month or two to prolong it, to get it done legally; that was his 
point. 
 
Mr. McBrayer said he hopes that whatever comes about from this, Pastor Deal had made a comment that he did 
not want to get his congregates excited. He thinks that a man of his, a senior pastor with his stature, that he has a 
lot of control over how they react to whatever the members decide on this (message) board. Pastor Deal said 
absolutely, and that is why he had not notified them yet. He did not want them to come with pitchforks tonight. 
You know how people are, especially when it comes to something like this. However, he said he did disagree 
with him on one thing, that there is a difference between applicable ordinances, to a church and to a bar, because 
if you look at our court system you will see that the Supreme Court has ruled, and this is where separation of 
church and state comes in, the state cannot make laws that would infringe upon the rights of the church to be 
able to propagate the gospel, whether it be through a sign or whether it be through anything else. He was not 
going to argue the point with him on this, he knew what he was saying, and he knew that the members could not 
do anything about this; he was just here to appeal. And whatever steps he needs to take to go further with the 
City Council, they will be happy to do that. Mr. McBrayer said he did not blame him, either, that he was just 
going by the black and white here. Pastor Deal said that personally, he just completely disagreed with ETJs, he 
thinks it is unconstitutional, but no one has taken it to the Supreme Court yet. 
 
Mr. Mays asked if anyone else had a question regarding Pastor Deal’s testimony. Being none, he asked if there 
was anyone else who would like to cross examine Pastor Deal at this time, and there was not. Mr. Mays thanked 
him for his testimony. 
 
Pastor Deal thanked Mr. Mays and the members for their time. He said he would make copies of his materials 
tonight, if there was a way for him to do it, or he could deliver them tomorrow. Mr. Frazier asked Mr. Zelenske 
to assist him. 
 
Mr. Mays asked if there was anyone else present who would like to give testimony in regards to this appeal of 
the decision by the Planning Director, and there were none.  
 
Mr. Mays declared the Public Hearing for the Appeal of Administrative Decision 20-02 was closed. 
 
Mr. Mays stated this is a quasi-judicial hearing, and there would be a roll call vote. He said when members vote, 
they would also need to state the reason for their vote. He asked if the members all understood quasi-judicial 
hearings, as far as the roll call votes. None of the members commented. 
 
Mr. Mays said members had heard testimony from planning staff regarding their administrative decision, and 
testimony from Pastor Deal on his appeal for Winkler’s Grove Baptist Church. 
 
Sam Hunt moved, seconded by Bill Pekman, to deny the applicant’s appeal of Administrative Decision 20-02, 
and that the Board of Adjustment will not reverse the administrative decision upon findings of substantial, 
factual evidence in the official record, and that the administrative official did not err. 
 
Mr. Mays again stated this is a quasi-judicial hearing and they would have a roll call vote, with members stating 
their reason for voting as such. He called the motion to a vote. 
 
Dr. Pekman voted to deny the appeal, saying that in consideration of all the evidence presented to members, 
the request is in direct opposition to a clear statute. 
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Mr. McBrayer voted to deny the appeal and uphold the administrative decision. He said the evidence presented 
in the handout (staff analysis) shows that staff went by the letter of the law. The Land Development Code, 
specifically under Section 10.8.1 Subsection B, does not permit EMBs to be installed on residentially zoned 
properties, and the property that was discussed tonight is zoned residential. 
 
Mr. Mays voted to deny the appeal. He said the administrator followed the ordinances that were given to him to 
use as a tool. The request was for an EMB and being that the property is in a residential zone and EMBs are not 
allowed, he upholds the administrator’s decision as such. 
 
Mr. Shabeldeen voted to deny the appeal, because the subject property is zoned R-1, and it specifically states 
in the City code that Electronic Message Boards are prohibited in residentially zoned districts. 
 
Rev. Johnson voted to deny the appeal, based on Land Development Code Section 10.8.1. He said that he is a 
pastor, too, and appreciates Pastor Deal’s integrity and the way he had presented tonight. He hopes he will 
pursue this, as changes could be made. 
 
Mr. Hunt voted to deny the appeal, based on Section 2.10. He said the Board of Adjustment is vested with the 
responsibility of considering requests on such matters.  
 
Mr. Weaver voted to deny the petition on the Appeal of Administrative Decision 20-02, based on the staff 
report.  
 
Appeal of Administrative Decision (AAD) 20-02, by Pastor Paul Deal on behalf of Winkler’s Grove Baptist 
Church, was denied by the Hickory Regional Board of Adjustment, on a unanimous vote, and the administrative 
decision by Mr. Frazier was not overturned. 
 
Mr. Mays said the decision of the Board of Adjustment was to uphold the administrative decision to deny the 
appeal by Winkler’s Grove Baptist Church. He advised Pastor Deal that he could appeal this decision to 
Superior Court if he was not satisfied with the members’ decision. Or, as he had heard tonight, Mr. Frazier and 
others had suggested that Pastor Deal could follow the legislative course through the Planning Commission and 
City Council and try to get this changed to where inclusion of church EMBs would be allowed in a residential 
zone. 
 
 
2.   Appeal of Administrative Decision (AAD) 20-03.  Request by Halbert “Hal” McPherson, owner of Best 
Results Advertising, to appeal the Planning Director’s decision of a violation of Land Development Code 
Section 10.2.1 at multiple locations throughout the Hickory zoning area. 
 
Mr. Mays asked City Attorney John Crone if Mr. Frazier would need to be sworn in again, since he was sworn 
in on the earlier appeal. Mr. Crone said yes, this is an entirely separate hearing.  
 
Mr. Mays reminded everyone that this is a quasi-judicial hearing. 
 
All speakers were sworn in, or they affirmed, prior to their testimony. 
 
 
Brian Frazier presented the Staff Report and referred to PowerPoint slides. He reviewed slide #13 (Appeal of 
Administrative Decision 20-03): 

• Property Owner:  Multiple locations 
• Applicant:  Halbert “Hal” McPherson, owner of Best Results Advertising 
• Property Location:  Multiple locations 
• Ward:  Multiple locations 
• Property Zoning:  Multiple locations 
• Property Size:  Multiple locations 
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• Request:  The applicant requests an appeal of an administrative decision (AAD) rendered by the 
Planning Director, in accordance with Land Development Code Section 2.10. 

 
Mr. Frazier reviewed slides #14–17 (Background). 
 

June 2020 – Several citizen complaints were received regarding benches with advertising on them being placed 
throughout Hickory.  
 
Zoning Enforcement Officer Jason Meier was assigned, by Planning Director Brian Frazier, to investigate the 
complaints, specifically, to begin an inventory of the number, location, and contact information for the benches.  
 
Over the following weeks, Zoning Enforcement Officer Meier was able to locate 189 benches with advertising 
on them around the Hickory zoning area, including the ETJ. Planning staff were unable to locate any approvals 
or permits, although benches generally do not require permits. 
 
Mr. Frazier stated that benches do not require permits, but all signage does require a permit. 
 
During the investigation, Director Frazier reviewed the Land Development Code, specifically Section 10.2 
(prohibited signs) and Article 14 (definitions of “sign” and “off-premises”), and determined that because the 
benches contained advertising of businesses not on the subject properties, and the benches were being used in an 
explicit manner to attract the attention of persons not already at the property of the benches (placement along 
property street frontages with advertising facing the street; occasional occurrence of multiple benches being 
placed in the same vicinity, with little to no pedestrian activity), that the benches should be classified as off- 
premises signs. 
 
July 16, 2020 – Because the Land Development Code does not permit-off premise signs, a Notice of Violation 
was mailed to one of the bench companies.  
 
Upon receipt, the violator informed Planning staff that only some of the benches were theirs, and that the other 
benches belonged to other companies. In response, Planning staff identified that one of those other companies 
was Best Results Advertising. 
 
August 10, 2020 – A Notice of Violation was mailed to Best Results Advertising. 
 
Upon receipt of the notice, Hal McPherson, owner of Best Results, contacted various Planning staff members 
(Director Frazier, Zoning Enforcement Officer Meier, and Assistant Planning Manager Cal Overby) to discuss 
the notice and his options moving forward. 
 
September 14, 2020 – A meeting was held with Mr. McPherson to talk about his options. 
 
Mr. Frazier said Mr. McPherson was cordial, and very professional. 
 
September 23, 2020 – After initially agreeing to remove all bench signs from the Hickory zoning area by 
December 1, 2020, Mr. McPherson then requested a written determination and decided to appeal the decision. 
He noted to Director Frazier that most of his benches had been placed in Hickory a number of years ago, 
although no permits were obtained at the time of installation per available City records and by Mr. McPherson’s 
own admission to Director Frazier.  
 
September 25, 2020 – A letter from Director Frazier was provided to Mr. McPherson, providing a written 
determination confirming that the benches were considered as illegal signage, and acknowledging his appeal 
request. Enforcement action was halted upon receipt. 
 
Mr. Frazier reviewed slides #18-20, saying the photos provided evidence of some of the existing benches. 
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#18 – Photo, Benches 
    at Checkers 

 
#19 – Photo, Benches 
    at Wood Restaurant 
 
 

 
#20 – Photo, Benches 
    at 1460 2nd Street NE

Mr. Frazier said the signs were placed by different advertising companies, not only by Mr. McPherson. With the 
permission of the property owner or business, they place their benches on the property. He did not believe any 
of Mr. McPherson’s benches advertise the business of the property where the benches are located. He said the 
other company does this in some instances, but it is much less than 50% and that Mr. McPherson could correct 
him if this was incorrect. 
 
Mr. Frazier said the advertising is often on both sides of the bench. Again, he believes that Mr. McPherson’s 
benches are not advertising the business where they are located; not only are the signs not permitted, but some 
of the businesses being advertised are in Hickory, and some are out in the county. He said these benches, as 
shown in slides #18-20, were just a few examples but there are hundreds of these off-premise benches. He said 
one of the companies had made great strides, and decided to remove the benches; however, since Mr. 
McPherson decided to appeal Mr. Frazier’s decision, the other bench company has decided to start placing new 
benches, and they will be receiving a warning letter. 
 
Mr. Frazier reviewed slides #21–22 (Explanation). 
 

Sign regulations (Article 10) of the Land Development Code (LDC) state the following: 
Sec. 10.2 Prohibited Signs 
10.2.1. The following signs and attention-getting devices shall be prohibited: 
A. Any sign erected or placed without a proper permit or otherwise not in compliance with these regulations. 
T. Off-premise signs. 
 
Definitions (Article 14) of the Land Development Code (LDC) state the following: 
Sec. 14.1 Terms and Uses Defined 
Off-Premise – Not located on the same lot with the principal use or structure. 
Sign – Any structure or device designed to inform or attract the attention of persons not on the premises on 
which the device is located. 
 
Dr. Pekman said that 10.2.1 T prohibits off-premise signs, and Mr. Frazier said yes.  
 
Mr. Frazier reviewed slide #23 (Board Authority). 
 
Land Development Code Section 2.10 vests the Board of Adjustment with the responsibility of considering 
requests for appeals of administrative decisions rendered by the Planning Director in the administration or 
enforcement of the provisions of the Land Development Code. 
 
The Board of Adjustment may reverse the administrative decision, upon finding of substantial, factual evidence 
in the official record that the administrative official had erred. 
 
Mr. Frazier reviewed slide #24 (Public Input). 

• As of October 21, 2020, there have been no comments from the public. 
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Mr. Frazier said the competitor had called him, and he also had a couple conversations with Mr. McPherson and 
with his attorney, as well as trading e-mails with him, but he had not heard anything from the public. 
 
Mr. Hunt asked if the sign owner owns the bench, or does the bench belong to the property. Mr. Frazier advised 
him to direct that question to Mr. McPherson or his legal counsel. 
 
Mr. Mays said Mr. Frazier had stated most of the benches that are off-premise had advertisements on both sides 
of them, and he asked if there were sometimes two different advertisements, or the same on front and the back. 
Mr. Frazier said yes, you could see two different ones on the front and on the back a bench; you might have two 
signs on the back that are advertising the ABC and the XYZ companies, and two other ones on the front. Mr. 
Mays said, so it is not a single sign, or a single advertisement on some benches, it is multiple advertisements on 
some benches. Mr. Frazier said yes, on many, but not all of them. 
 
Mr. Frazier said he was talking with both Mr. McPherson and Benchmark about some of these benches having 
been there for years. If you have a bench that said, and just using Checkers as an example, is on the Checkers 
property advertising Checkers, come to Checkers, he guessed that would not make a whole lot of sense to have 
there, since you already have a huge 100-foot sign up above it that says Checkers. But if it did advertise that 
business, they could either get a permit or, if it had been there for 5 or 10 years, he would probably just let it go. 
He believes the vast majority of Mr. McPherson’s benches are off-premise signs, not advertising the business on 
that property, and without having permits. 
 
Mr. Frazier reviewed slide #25 (Recommendation). 

• Staff Recommendation 
– Staff recommends the Board of Adjustment affirm the decision rendered by the Planning 

Director based upon the following findings: 
 

1. The benches in question are located within the Hickory zoning area or ETJ. 
2. The benches in question are considered off premise signage given the design and use of the 

benches, as well as the definitions of “off-premise” and “sign” in the Land Development Code. 
3. Off premise signage is not permitted under the Land Development Code, unless previously 

legally permitted. 
4. The applicant did not obtain City approvals or permits for the bench signs, and the bench signs 

cannot be legally “grandfathered” (considered legal, non-conforming), as they were initially 
installed illegally. 

 
Mr. Frazier asked if there were any further questions from members regarding this case and the appeal. 
 
City Attorney John Crone asked Mr. Frazier if it was correct that his testimony came from this appeal of 
Administrative Decision analysis documents. Mr. Frazier said no, the appeal came from Mr. McPherson, based 
on a letter that he had referenced earlier in his presentation. Subsequentially, there was an appeal and then the 
City wrote the staff report. Mr. Crone said okay, so are you testifying from your staff report? Mr. Frazier said 
yes. Mr. Crone said have you given that to the clerk? Mr. Frazier said yes, she received a copy. Mr. Crone asked 
Mr. Morgan (attorney for Mr. McPherson) if he had any objection to having the staff report put into evidence, 
and Mr. Morgan said no. 
 
Mr. Crone asked Mr. McPherson’s attorney to come forward if he planned to cross examine Mr. Frazier.  
 
Mr. Morgan asked Mr. Frazier if any of Mr. McPherson’s bench signs were located on City property. Mr. 
Frazier said no, he did not believe any of them were. 
 
There were no additional questions for Mr. Frazier, and Mr. Mays thanked him.  
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The Staff Report was entered into the record as Exhibit A. 
 
 
Mr. Mays opened the Public Hearing for the Appeal of Administrative Decision (AAD) 20-03. 
 
Bill Morgan, 200 1st Avenue NE, Wells Fargo Building, Hickory NC, addressed Commission members, saying 
he was the attorney for Best Results Advertising, and representing Mr. McPherson on this recorded violation of 
the code. His client has displayed these signs within the city limits for 15-years and they have been a main 
source of income. He said this appeal should be granted and the violation reversed for three reasons. First, and 
that he said this with all due respect for Mr. Frazier, he did not believe the notice had properly notified his client, 
regarding how he violated the code. Second, his client has complied with the letter and purposes of the code. 
And third, the code is unconstitutional, as written. He was asking that his client’s appeal be granted, and it be 
stated that he did not violate the code, so he can continue to operate his business. For the past 15-years or so, 
Mr. McPherson has had 75 or so benches throughout the city, as an effective means of advertising for his 
customers’ businesses, to network, and obviously, providing a place where folks can sit and rest awhile. 
 
Mr. Morgan said he wanted to clarify a question that Mr. Frazier had raised earlier. He would not testify to any 
reports or complaints to him or on behalf of businesses that resented the benches, or thought they were an 
eyesore or were in the way. Regarding the electronic signs discussed here earlier, he has due respect for the 
situation that Pastor Deal is in, but this is not talking about a sign that you have never had; these are signs that he 
has had. First, his client was not given specific enough information as to what he has violated in the notice of 
violation; it listed A and T, 10.2.1, and that he had violated two aspects of the code. Mr. Morgan read the text 
from the code aloud, and said the reason this is important is because, particularly when it involves some that you 
are going to have to pay fines for, and others, but not this one, that you would have to go to prison for, you need 
to know exactly, and not kind of, not near or almost, not more than or less than, but exactly what you violated, 
and that is not present here. You cannot say A and T, but we are not going to tell you which one you violated; it 
has to be specific, and in this case it was not. He said this issue is not about a permit situation, yet that was in the 
notice. 
 
Moving on to subsection T, Mr. Morgan said it seems that the notice, by way of apparent clarification, states and 
underlines, off-premise signs are not permitted in the city. He said it might be in the regulations, but that from 
speaking with Mr. Frazier for a little bit after he was retained, that he (Mr. Morgan) had referred to the Land 
Development Code as amended November 19, 2019. He said 10.7 does not say you cannot have off-premise 
signs, it says no new off-premise signs shall be allowed. An existing sign may be replaced, subject to review. He 
said 10.7 refers to off-premise signs – and in parentheses, “billboards” – and that section goes on to talk about 
regulations that certainly do not deal with bench signs, they are talking about signs where the maximum 
permitted area should be 300-sqft. That is a pretty big bench, so that statute, that regulation is really not 
addressing bench signs and, most importantly, it says no new off-premise signs shall be allowed, but it gives an 
opportunity to replace existing signs.  
 
Mr. Morgan said, if you look at the regulations again, and that brings him to his second point, that he has not 
violated it and he has fulfilled a purpose. He said 10.1.1 at the very beginning of Article 10, states clearly that 
the purpose of these sign regulations is to permit effective communication. The fact that Mr. McPherson has 
done business, and done business well with these signs, would show that they are effective, and one of his 
customers who uses the bench signs is here tonight. It also talks about maintaining an esthetic environment; he 
understands that people talk about esthetics, but there is not enough time here tonight to get into esthetics. 
However, it does talk about the ability of the City to attract sources of economic development and growth. Mr. 
Morgan said thirdly, the thousands of dollars that have been generated over 15-years by these signs is a source 
of economic development and growth. He has also fulfilled the purposes of the statute by maintaining pedestrian 
traffic safely; it is a little thing, but folks feel safe when they can sit down on a bench every once in awhile. 
 
Mr. Morgan said the final part about the purposes, 10.1.1 F, is to ensure the constitutional right to free speech is 
protected. He appreciated Pastor Deal opening the door to constitutional discussion (during the previous public 
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hearing), and he does not want to get too deep in the weeds on that, but he believes that it is evidence. Mr. 
Morgan pointed out that Mr. Mays had said earlier that this was something he would consider, and that it is his 
duty to enforce things as written. First, as written, it says no new off-premise signs shall be allowed, but also 
that these regulations do prohibit and restrain the content of speech. Why this is different, with all due respect to 
Pastor Deal and the earlier discussions, this is different from the electronic sign, because what you were saying 
in that case was that the church cannot have a sign, no matter what it says – whether it is the Word of God or a 
sale on pool cues – they cannot have a sign that is electronic, because the regulations say no electronic signs on 
residentially zoned property. That is not a content regulation; you are not saying that you cannot say X, Y, and 
Z, you are saying that no matter what you want to say, you cannot say it on this type of sign.  
 
Mr. Morgan said the off-premise regulation, such as it is constructed in this code, as it is written, and as it was 
viewed to be enforced, that it regulates content. He said Mr. Frazier had actually said it himself – he said if these 
signs were in front of Checkers and they said “come into Checkers” that they would be okay. He used the words, 
“if they said” and if you are using those words, or if it does not say, you are 100% regulating content. The 
Supreme Court says you cannot do that unless you pass strict scrutiny rules. Hate speech, defamation, 
pornography, it cannot be done, and of course his argument is that this is not something where you can wait until 
the City Council changes it; it is not even something you can recommend, because he knows you cannot 
recommend it. This regulation, as written, is one that you cannot enforce. You were entrusted to obey the rules 
and the constitution, and the constitution says you cannot tell somebody what to say, or what they cannot say. 
What you said is, that if his signs are in front of XYZ business, they cannot say ABC business, and that it is 
okay if they are in front of XYZ to say XYZ. That is 100% content. No one said he cannot have signs on 
benches. 
 
Mr. Morgan said, so not only because of the notice, the fact that the regulation is written to say no new off- 
premise signs, but also because, and most importantly, the sign statute as written is an unconstitutional 
regulation of content. Mr. Morgan said he and his client ask that the violation be reversed and repealed.  
 
Mr. Morgan asked if there were any questions.  
 
Dr. Pekman said Mr. Morgan had just cited a whole lot of other different parts of the code, and members do not 
have a copy of them. Mr. Mays said that members all have a copy of the Land Development Code, but they do 
not have it with them here tonight. He asked Mr. Frazier to enlighten members on 10.1.1, 10.7, and 10.1.1. F, 
which Mr. Morgan had referenced. 
 
Mr. Frazier asked staff to return the related slides (discussed earlier) to the screen, which explained the sign 
regulations in Article 10 and definitions in Article 14. He again reviewed the two slides. 
 

Slides #21–22 (Explanation). 
 

Sign regulations (Article 10) of the Land Development Code (LDC) state the following: 
Sec. 10.2 Prohibited Signs 
10.2.1. The following signs and attention-getting devices shall be prohibited: 
A. Any sign erected or placed without a proper permit or otherwise not in compliance with these 
regulations. 
T. Off-premise signs. 
 
Definitions (Article 14) of the Land Development Code (LDC) state the following: 
Sec. 14.1 Terms and Uses Defined 
Off-Premise – Not located on the same lot with the principal use or structure. 
Sign – Any structure or device designed to inform or attract the attention of persons not on the 
premises on which the device is located. 
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Mr. Frazier said, just for clarification, that 10.1.1 was never actually mentioned in the City’s notice of warning 
or notice of violation. He said 10.7 specifically refers to, as legal counsel had said, off-premise billboards, and 
that he did not believe he had cited 10.7 in his notice of violation. 
 
Dr. Pekman asked what Mr. Frazier had cited, since this was all becoming confusing. Mr. Frazier said it was 
simple to explain, that he had cited 10.2.1 A. “Any sign erected or placed without a proper permit or otherwise 
not in compliance with these regulations.” He said the appellant has certainly stated he realizes that none of 
these signs were ever permitted. Mr. Frazier had also cited 10.2.1 T., which says “Off-premise signs are 
prohibited.” However, he did not cite anything about the federal constitution, or content. 
 
Mr. McBrayer asked what Mr. Frazier was referencing, and he said his letter of August 10th. A copy of the letter 
was in the agenda packet, on the last page. Mr. Frazier asked members to review it, a 2-sided page, with an e-
mail between Mr. McPherson and Mr. Frazier on one side, and the actual “Notice of Violation” letter that the 
City had sent to Mr. McPherson on the other side, dated August 10, 2020. 
 
Dr. Pekman asked Mr. Morgan how this letter from the city had not correctly notified his client; what did he cite 
that was wrong. 
 
Mr. Morgan read aloud the second paragraph: “In order to remedy this violation, please remove all signs you 
have placed in the City from display. Off-Premise signs are not permitted in the City.” He said this is not 
correct, and he thinks the definition of off-premise signs was shown earlier, under Article 14. 
 
Mr. Mays read aloud from Slide #23: 
 

Definitions (Article 14) of the Land Development Code (LDC) state the following: 
Sec. 14.1 Terms and Uses Defined 
Off-Premise – Not located on the same lot with the principal use or structure. 
Sign – Any structure or device designed to inform or attract the attention of persons not on the 
premises on which the device is located. 

 
Dr. Pekman asked how this is not an off-premise sign. Mr. Morgan said it is, but what he thinks that Mr. Frazier 
was saying is, that it is an off-premise sign until you get to 10.7, and then only billboards are not off-premise. 
Mr. Frazier stated that he never cited 10.7. Mr. Morgan said no, that with all due respect, he was the one who 
brought up 10.7 because the code is inconsistent and cannot be cited, violated, or fined, when the code 
inconsistently says what is stated here, for 10.2.1. T  Off-Premise signs. 
 
Mr. Mays said this is stating that off-premise signs shall be prohibited. Mr. Morgan said if you are going 
through this section, it says “no new off-premise signs shall be allowed.” Mr. Mays said that Mr. Morgan had 
just asked, what is an off-premise sign, and that (definition) is clearly stated in Article 14. Mr. Morgan said 
correct, and Mr. Mays said, again, here is the definition of an off-premise sign. Mr. Morgan again referred 10.7, 
regarding billboards. Mr. Frazier said these signs are signs, they are not billboards; the section being referenced 
is very specific to billboards. 
 
Mr. Morgan said if the board and Mr. Frazier are going to interpret that section as only applying to billboards, 
then you also have the authority to interpret the entire code as saying you are regulating content. And, whether 
there was proper notice, and whether you are talking about billboards or not, what is superceding the elephant in 
the room is that you are telling his client what he cannot say, period – you are telling him he cannot say XYZ, if 
it is in front of ABC, period. He would argue that your hands are not tied on that, you are free to say we are not 
going to enforce this because it is not constitutional. 
 
Dr. Pekman said he was hearing Mr. Morgan’s side of the story, noting that Mr. Crone is the City Attorney, and 
he would like to know what his opinion on this was. Mr. Crone said he disagreed with Mr. Morgan’s 
interpretation of the constitution, as it applies to this definition in the City’s ordinance, which is based on his 



 20 

experience. He said Mr. Morgan is one of the best lawyers that he knows, and had presented a very good 
argument, but he sees it in a different light. He did not know what the Commission was going to do, that it might 
take a superior court judge to tell them how the interpretation of the constitution would affect this fact situation. 
 
Dr. Pekman said Mr. Crone was representing the City, and he expected him to defend these regulations. He 
asked Mr. Crone if there was something wrong with how an off-premise sign is defined. Mr. Crone said he 
could see nothing at all wrong with what the City’s code says, nothing at all. Further, Mr. Crone sees 10.7 as 
applying to billboards, and not these types of signs. 
 
Mr. Mays asked Mr. Morgan about an earlier statement he had made, that these benches have been placed 
around the city for 15-years or more. He asked him if he had any proof of that. Also, did he have proof that they 
were permitted. Mr. Morgan said the only evidence he had of how long they have been there would be given 
through Mr. McPherson’s testimony. 
 
Mr. Frazier said he was not an attorney and did not pretend to be, but that he did not believe this had anything to 
do with content. 
 
Mr. Morgan said that concluded his comments. He asked if there were any questions. 
 
Mr. Mays asked if there was anyone present who wanted to cross examine Mr. Morgan’s testimony. 
 
Mr. Shabeldeen asked to clarify whether any of these signs were grandfathered in per the sign requirements. Mr. 
Frazier said not according to his interpretation of the Land Development Code. 
 
Dr. Pekman asked Mr. Crone if he agreed with Mr. Frazier’s assessment. Mr. Crone said yes, and that one of the 
other issues that Mr. Frazier has also raised is the fact that there have never been any permits issued for these 
signs, not as far as he knows. He believes that is one of the reasons that Mr. Frazier had taken the position on 
this that he did. He asked Mr. Frazier if that was correct, and he said yes. 
 
Dr. Pekman asked if it was correct that Hickory had never had off-premise signs. Mr. Frazier said Hickory has 
had off-premise signs, but they are deemed to be illegal, and when they have had off-premise signs, staff has 
either phoned the person or knocked on their door, and sent them a first warning letter by certified mail, giving 
the business 10-days to remove the off-premise sign. If they do not remove the sign, then on day 10, staff sends 
them another certified letter, basically the notice of violation, that gives them another 10-days to remove the 
sign and lets them know that if it is not removed within 10-days, that on day 11 a fine will commence, at $100 
per day. He said the fine had been modified, amended over the years, but again, one of the other businesses, or 
we will call it a competing business of one of the appellants, has received those same two letters and has 
removed over 85% of what Mr. Frazier believes are illegal signs on benches and off-premise signs. 
 
Dr. Pekman said these signs have been there for a long time. He asked Mr. Frazier whether he had known they 
were there. Mr. Frazier said he knew there were some signs but did not realize the scope or number of them, 
because when he is being a citizen and not a City employee, he tries to put blinders on and did not see the signs. 
But it came to staff’s attention when they began getting citizen complaints about the signs. He spoke with 
Deputy City Attorney Dula about it, and the City Manager’s office and the planning staff were given the green 
light to see how many of these signs were there. He said several of the people who had complained about the 
signs had noted there were hundreds of them, but as a city employee, he had not noticed the large number of 
them. In the past, no citizens complained about the signs, and no staff attention had been drawn to them. He said 
there were several citizen complaints, centered more on esthetic concerns, saying that the signs create visual 
clutter, a type of visual litter, and that the city currently has a $93 million bond initiative and is making an effort 
to make Hickory more attractive, so they had a responsibility to address the signs. 
 
Mr. Mays asked if there were any additional questions. 
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Dr. Pekman asked what the difference in this type of sign was, an off-premise sign, and a feather flag sign. Mr. 
Frazier said both are not permitted under City of Hickory ordinance. First, they will not permit feather flags, and 
second, when staff finds out they are being used, either on visual inspection by the zoning officer or by citizen 
complaints, that in most cases when staff sends a warning letter to that business, the business will in turn 
identify other locations where they believe feather flags are being allowed. Mr. Frazier said that staff then go 
and check out those locations, and they learn that, yes, there are illegal feather flags which staff was not aware 
of, and they were never permitted. It is an on-going issue. 
 
There were no additional questions for Mr. Morgan, and Mr. Mays thanked him. 
 
 
Hal McPherson, 3945 22nd Street NE, Hickory NC, addressed Commission members, saying he was the owner 
of Best Results Advertising and wanted to discuss the benefits from the benches he has had around the Hickory 
area for over 15-years. He has, literally, hundreds of customers who use these signs for their businesses, and it 
has actually given them the recognition and exposure that they need and deserve. All he could say to the point of 
this, was that a lot of these small business owners really feel like these benches have been a big plus for them, 
and they are bringing valued business to them. Unlike other types of advertising, this is something that is out 
there 7-days a week, without taking a break. Another important fact is that the price is very reasonable; they get 
a lot for their money for a whole year, their name is out in the public for a whole year.  
 
Mr. McPherson said he heard a comment earlier about the signs being on both sides (of the benches), noting that 
98% of his signs are only on one side, not on both sides; he only has a few out there that are on both sides. He 
told Mr. Frazier early on that he would have no problem whatsoever with removing the ones at Checkers. If you 
get to know him (Mr. McPherson), you will know that he tells things like they are; he sugar-coats nothing, and 
he would say the ones at Checkers, especially, are ones that really get people’s attention. However, many 
benches are out there, and he thinks there are less than 80 benches out there, but if these less than 80 benches 
were taken away from him and he had to move outside of Hickory, that would be devastating for him; at least 
90% of his business is related to this, and the only thing he does is advertising. When something like that 
happens, it would happen to the others around him, too. So, you can say, well don’t worry about Hickory, just 
go outside of Hickory, you have the entire state of North Carolina. He said word does get around and that it not 
only hurts this area, but would hurt surrounding cities, too.  
 
Mr. McPherson said he is 59-years old and still has kids living at home with him; he also has two grandkids who 
live with him. So, he would say it again, that if you take this business away from him, it is going to be 
devastating.  
 
Mr. McPherson asked if there were any questions for him. 
 
Mr. Mays said that earlier Mr. Morgan stated the benches had been in place in this area for 15-plus years. He 
asked if Mr. McPherson had any evidentiary proof that they have been there for at least 15 years. Mr. 
McPherson said yes, he had proof by way of the contracts he has, but no permits; he was trained by someone 
else, probably 30-years ago, who sold it to the gentleman that Mr. Frazier mentioned earlier, and he had never 
mentioned anything to him about permits. He said to correct him if he was wrong, but when you are trained, you 
do what you are told to do by your boss; you watch how they do things and do likewise. Had he known that he 
needed a permit, he would have gotten one. This is exactly what he told Mr. Frazier during their conversations, 
that he would be glad to get the required permits.  
 
Mr. Mays said even if Mr. McPherson applied for the permits, the bench signs would still be illegal because they 
are off-premise signs. That is, unless he put a Checkers bench on the Checkers property, which would be the 
only way it could legally be permitted. He asked Mr. Frazier if that was correct, and he said yes, that he and Mr. 
McPherson had discussed several issues, trying to reach a compromise. He said no one with the City wanted to 
be unfriendly to businesses, but he must give his interpretation of the Land Development Code, not only to Mr. 
McPherson, but he is also just the person who took the action to appeal Mr. Frazier’s decision, which was his 
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right. Mr. Frazier said he was fine with that, he did not think anybody was taking it personally, but the other 
(advertising) company has decided to comply, or at least they had, apparently, until the past couple of weeks 
when they were made aware of the appeal situation. Mr. Frazier said the city does not want to take away Mr. 
McPherson’s business, they do not want to take away his livelihood, and that he understands his situation, since 
he also has a child living at home. However, Mr. Frazier said he is directed by City Council to follow the law.  
 
There were no additional questions for Mr. McPherson. Mr. Mays asked if there was anyone present who would 
like to cross examine Mr. McPherson. 
 
A member of the audience said he would like to make a statement and ask questions. He had not signed up to 
speak. Mr. Mays advised him that there was a procedure to follow, and since someone else had signed up to 
speak, he would be allowed to speak first, then this gentleman could be sworn in and ask his questions. 
 
Mr. Crone said it would be up to Mr. Morgan and his client to present the evidence. Mr. Mays said the 
gentleman wanted to make a statement and question Mr. McPherson’s testimony. Mr. Crone said that making a 
statement was not allowed, but he would be allowed to cross examine the witness. 
 
Mr. Mays thanked Mr. McPherson. 
 
 
Cory Klassett, 5354 Otto Lane, Conover NC, addressed Commission members, saying he had been working 
with Mr. McPherson for about 5-years, since September 2015. He has multiple bench advertisements, for his 
real estate business and an equestrian training business. He said Mr. McPherson conducts his business in a fair 
manner, and that this type of advertising allows him to advertise to the public very easily; it also allows him to 
target customers in a specific geographic area, any potential customer who might be interested in his services. 
Through these effective advertisements, he has been able to communicate with potential customers. He said the 
bench signs are a tried-and-true method of advertising for him and Mr. McPherson’s other business customers.  
 
Mr. Klassett said when he is contacted by new customers, he asks them how they found out about his 
businesses, and overall, they have stated they learned about him from a bench advertisement. He personally 
allows Mr. McPherson’s advertisements on his own private property, too. 
 
Mr. Klassett thanked the Commission for their consideration, and said the regulations on off-premise signs are 
confusing, at best. This is his favorite way of advertising, and he would like for it to be allowed to continue in 
the future. He requested that the appeal be granted to Mr. McPherson. 
 
Mr. Klassett asked if there were any questions. There were none, and Mr. Mays thanked him. 
 
 
Mr. Mays asked the gentleman in the audience if he now wanted to present testimony. 
 
Robert Sullivan, 5318 Antler Creek Drive, Granite Falls NC, said he was the owner of Benchmark Advertising. 
 
Mr. Morgan, Mr. McPherson’s attorney, objected to allowing Mr. Sullivan to speak, saying this was not an 
opportunity for someone else to make a presentation, it is a quasi-judicial hearing for the presentation of 
evidence on their case, and not for the other gentleman’s evidence. Mr. Morgan said he knows who this 
gentleman is; he is a business competitor, and he did not think it was proper for a competitor to come and speak 
on his client’s behalf, or on his own behalf. 
 
Mr. Crone agreed with Mr. Morgan. 
 
Mr. Sullivan said he had attended the hearing just to observe and did not plan to speak on Mr. McPherson’s 
behalf. However, his business’ name had been brought up here several times tonight. 
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Mr. Crone said this is a quasi-judicial hearing, and each side can present evidence. The appellant is represented 
by counsel, and whether he is represented by counsel or not, the issue here is testimony in regard to his case, his 
appeal of the Planning Director’s administrative decision. 
 
Mr. Sullivan said he did not have a case and asked if he could speak with Mr. Frazier. 
 
Mr. Mays said Mr. McPherson’s lawyer is here, and that he had said that Mr. Sullivan’s testimony would not be 
associated with their case or welcomed. Mr. Mays apparently said Mr. Sullivan would like to make a statement 
about himself and his business, and that is not the purpose of this hearing. Mr. Sullivan asked if it was okay for 
him to disdain his name in front of this audience, without allowing him to speak, saying that you allowed him to 
put his hand on the Bible and solemnly swear to tell the truth and the whole truth, which he did not do.  
 
Mr. Mays again said that was not the purpose here, and Mr. Sullivan said it had to do with his business.  
 
Mr. Morgan addressed Mr. Mays, saying that he objected to allowing Mr. Sullivan to speak here at all, not in 
any form. 
 
Mr. Sullivan said that Mr. Mays had said he would allow him to speak last. Mr. Mays said but that was if you 
were speaking on behalf of Mr. McPherson’s case here tonight, the appeal of this admistrative judgment; you 
said that you were going to make a statement, and now it is a statement regarding you – yourself, not Mr. 
McPherson. 
 
No others were present to speak in favor of the application. 
 
Mr. Mays asked if there were any questions for Mr. McPherson or Mr. Morgan, and there were none. He asked 
if there were any further questions for staff, and there were none. 
 
Mr. Mays declared the Public Hearing for the Appeal of Administrative Decision 20-03 was closed. 
 
Mr. Mays said members had heard from Mr. McPherson, his attorney, and a business associate. He asked if 
there was any further discussion, or questions from members. 
 
Mr. McBrayer asked how this issue differed from the appeal members had considered the last time, where the 
business had installed lights around their windows and then they learned it was against City rules. He asked how 
this situation is different from that one, understanding that they are two different topics – one is about lights, and 
one is signs. Mr. Mays said they are the same, in that the administrator had advised each business that they were 
in violation of the City code, and each of them had then appealed his decision because they did not agree with it. 
He said the Commission’s tool, what they must use here, is the Land Development Code, the ordinances and 
definitions, etc. He said Mr. Frazier, the Planning Director, had clearly addressed here how the signs owned by 
the appellant were in violation. 
 
Mr. Mays stated members were here to decide whether to uphold the administrative decision or appeal it. He 
asked if anyone else needed further clarification, and no one did. There was no further discussion. 
 
Dan Shabeldeen moved, seconded by Wallace Johnson, to deny the applicant’s appeal of Administrative 
Decision 20-03. 
 
Mr. Mays stated this is a quasi-judicial hearing and there would be a roll call vote. He asked members to vote 
individually and state the reason for their decision. He called the motion to a vote. 
 
Dr. Pekman voted to deny the appeal. He believes the Planning Director has applied all of the appropriate 
codes correctly, and the signs appear to be in direct violation of those codes. 
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Mr. McBrayer voted to deny the appeal. He concurred with Dr. Pekman, because of the evidence that the 
members had to go by. He said the opposing counsel had a good argument, but what did Mr. McBrayer know, 
and he went with the evidence (presented) by the Planning Director. He said if there is an inequity here, then it 
should be taken up by a higher court, and someone else should overturn the Commission’s decision. 
 
Mr. Mays voted to deny the appeal, based on the evidence presented by both sides tonight. He said that, with 
the tools he had to utilize in deciding, that the administrator was correct in his citing the person for violation, 
because of the codes that were given members to use, and the definitions provided therein. 
 
Mr. Shabeldeen voted to deny the appeal. He said these are signs, unpermitted signs, and they are off-premise 
signs, which is prohibited by code. 
 
Rev. Johnson voted to deny the appeal, based on the evidence presented to the members, and because of Land 
Development Code Section 10.2.1. 
 
Mr. Hunt voted to deny the petition, based on the evidence presented by the attorney and the petitioner, and 
that the spokesperson did not formalize his reasons for overturning the administrator’s denial. The benches in 
question are considered off-premise signs, given the design and use of the benches, as well as the definitions of 
“off-premise” and “sign” in the Land Development Code. 
 
Mr. Weaver voted to deny the petition, based on the evidence he heard tonight and with the Land Development 
Code that members must deal with. 
 
Mr. Mays said the Appeal of Administrative Decision (AAD) 20-03 by Halbert McPherson was denied by the 
Hickory Regional Board of Adjustment on a unanimous vote, and that the administrator was correct in his citing 
of the applicant. 
 
The administrative decision by Mr. Frazier was not overturned by the Board of Adjustment. 
 
Other Business:  Mr. Mays asked Mr. Frazier if there was any other business for the Board of Adjustment, and 
there was none. He said that everyone wished Mr. Zelenske well in his new life and position in South Carolina. 
 
Mr. Mays asked Mr. Crone if he had any further business for the Board of Adjustment before they adjourned, 
and he did not. 
 
Next Meeting:  Members will be notified of the next scheduled Board of Adjustment meeting. 
 
Adjourn:  Mr. Mays thanked everyone for attending. Bill McBrayer moved, seconded by Sam Hunt, to adjourn. 
There being no further business, the meeting adjourned at 10:20 pm. 
 
 

________________________________ 
Randall Mays, Chairman 
Hickory Regional Board of Adjustment 
 

__________________________________ 
Anne Starnes, Minutes Clerk 
City of Hickory 
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HK Research Proposed Warehouse - Dimensional Variance

Location:
HK Research Corporation (HK)
908 Old Lenoir Road
Hickory, NC 28601

Backaround Information
HK is an American-owned gel coat manufacturer headquartered in Hickory, North Carolina. HK gel coat
products can be found in many products, including but not limited to, boats, pools, spas, and cultured
marble. HK is owned by IP Corporation headquartered in St. Paul, Minnesota.
The City of Hickory is planning to construct a multiuse trail that will require a right-of-way over land long
used by HK (and owned by its landlord, JDW Hickory, LLC). This right-of-way will take;

(1) 2 of 3 parking spots at the tip of the property that is bordered by Old LenoirRd, 8th Ave
NW, and 11th St NW housing a small warehouse building (the "Small Warehouse
Building"). The Small Warehouse Building is used to warehouse products for the
manufacturing business. The taking will cause parking problems for the Small
Warehouse Building but also will create access issues to the Small Warehouse
Building - large trucks typically back into the loading dock and they will no longer have
space to do so. HK explored various options with the City and DOT but none were
acceptable to the City/DOT due to safety concerns caused by this new right-of-way.
Loss of use of the parking lot makes the Small Warehouse Building unusable for its
purpose,

(2) A strip of land along Old Lenoir Road, effectively reducing the existing construction
setbacks.

Proposal
Because of the proposed taking, HK is considering removal of the Small Warehouse Building, along with
another metal building further north on Old Lenoir Road, and constructing a new warehouse to replace both
structures in order to have adequate storage options for HK's growing manufacturing needs.

Two warehouse layouts are illustrated on the attached exhibits. The warehouse size and location are the
same, the difference is how semitrucks access the warehouse and the location of loading docks. The
additional two-page exhibit is an excerpt from the North By Northwest appraisal report that illustrates the
two existing buildings that would be removed.



Dimensional Variance
This proposed construction will require a setback variance because it will result in an encroachment of 15'
into the existing 30' setback from Old Lenoir Road ROW, by the 205' long west wall of the proposed
warehouse addition.

Without the variance, we will experience significant hardship due to the lack of warehouse space for the
HK business.

Summary

Please vote to approve the proposed variance illustrated in the attached Exhibit.

Sincerely,

/
/"/... _^-. /'

L//fU^w / A-/&
Martha Sailer
V.P.& Genera] Counsel
IP Corporation and its subsidiaries, including HK Research Corporation
JDW Properties, including JDWHickory, LLC

MS/sma
Enclosures

ec: David Higgins, President HK Research
Andrew Zum
Brian Frazier (City of Hickory, NC)
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APPRAISAL REPORT-EB-5911 028 - Catawba County, NC

Subject Introduction
The subject is a industrial site improved with several industrial buildings.
The valuation will address the site and impacted site improvements only.

Representative Photograph

CIS Aerial
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VARIANCE ANALYSIS 
 
PETITION:  VAR 22-01 
 
APPLICANT:  JDW Hickory, LLC (HK Research) 
  
PROPERTY OWNERS:  Same as above    
 
PROPERTY LOCATION:  808, 831, 869 and 908 Old Lenoir Road NW. 
 
PINs:  2793-16-94-6583 
 
WARD:  Ward 5, Councilman Zagaroli    
 
ACREAGE:  4.31 acres  
 
REQUESTED ACTION:  The petitioners’ request a variance from Article 7, Section 7.3, Non-
Residential District Standards of the Hickory Land Development Code.  Specifically, the 
petitioners request a front (street) building setback variance in the amount of fifteen (15) feet. 
 
BACKGROUND:  The petitioners’ own industrial property located at 808, 831, 869 and 908 Old 
Lenoir Road NW.  The petitioners’ property is adjacent to the future Old Lenoir Walk. This walk 
is part of the City’s larger Hickory Trail project. As part of the design and construction of the Old 
Lenoir Road Walk additional street right-of-way will be required to fit the trail alongside Old 
Lenoir Road. The petitioner’s property will be impacted by the acquisition of additional right-of-
way along the western margin of the property which will be a width of ten (10) feet.  
 
The petitioner owns two (2) buildings on the southern end of the property. The first is smaller 
and located at the intersection of Old Lenoir Road NW and 8th Avenue. The second larger 
building is located northward toward the center of the property. The petitioner has indicated the 
right-of-way acquisition will have a detrimental effect on the small building by limiting access by 
tractor trailers.  
 
The petitioner desires to remove both buildings and construct a new larger building to take their 
place. The new larger building would be located near the northernmost of the two (2) existing 
buildings. The area for the new building is located adjacent to the right-of-way of Old Lenoir 
Road along a stretch where ten (10) feet of additional right-of-way is to be acquired. 
 
The current required front building setback along Old Lenoir Road is thirty (30) feet from the 
street right-of-way. The petitioner is requesting a variance to permit for the construction of the 
building fifteen (15) feet from the new right-of-way, rather than the required thirty (30) feet.  
 
DEVELOPMENT POTENTIAL: The subject property is currently zoned Industrial (IND) and is 
currently developed as the site of a manufacturing facility (HK Research) and two (2) ancillary 
buildings. The property still possesses the potential for expansion of the facility; however, the 
extent cannot currently be easily determined at this time. 
 
LAND USE AND ZONING:  (See Maps 1 and 2 for additional details) 
 

• Subject Property:  The property is in an Industrial (IND) zoning district and is currently 
occupied by a manufacturing facility. 
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• North:  The property is in an Industrial (IND) zoning district and is currently occupied by 
a manufacturing facility. 
 

• South and East:  The properties to the south and east are in a Medium Density 
Residential (R-2) zoning district and are currently occupied by church and a single-family 
residence. 
 

• West:  The property to the west is in an Industrial (IND) zoning district and is currently 
occupied by retail furniture business and a manufacturing facility. 

 
ACCESS:  Access to the property is available from Old Lenoir Road NW and 10th Street 
Boulevard NW. 
 
SEWER AND WATER: The property is currently served public water and sewer.   
 
VARIANCE APPROVAL CRITERIA: 
Zoning variances may be approved only when the Board of Adjustment finds substantial 
evidence in the official record and the application to support all the following findings: 
A. Unnecessary hardship would result from the strict application of this Land Development 

Code.  It shall not be necessary to demonstrate that, in the absence of the variance, no 
reasonable use can be made of the property. 

 
The strict application of the City’s Land Development Code would not render the 
petitioners’ property unusable, as the property currently contains a manufacturing facility 
and two (2) ancillary buildings. It is the petitioner’s contention the acquisition of the property 
for additional street right-of-way will detrimentally impact the smaller of the two (2) ancillary 
buildings and necessitate its demolition and reconstruction elsewhere on the property.  The 
area where the petitioner considers to be the best location is northward adjacent to Old 
Lenoir Road NW, where the required building setback is thirty (30) feet. The though is to 
build a larger building on the footprint of the second ancillary building, which would require 
an encroachment of fifteen (15) feet in the required thirty (30) foot setback. 

 
The granting of the setback variance would provide for the placement of the ancillary 
building in the location where the petitioner considers most advantageous.  

 
B. The hardship results from conditions that are peculiar to the property, such as location, 

size, or topography.  Hardships resulting from personal circumstances, as well as 
hardships resulting from conditions that are common to the area or the general public, may 
not be the basis for granting a variance. 

 
The acquisition right-of-way along Old Lenoir Road NW for the Old Lenoir Walk is 
impacting more properties than that of the petitioner, but outside of the area the situation is 
unique. The petitioners likely never anticipated the acquisition of additional street right-of-
way when determining the configuration of the facility.  

 
C. The hardship did not result from actions taken by the applicant or the property owner.  The 

act of purchasing property with knowledge that circumstances exist that may justify the 
granting of a variance shall not be regarded as a self-created hardship. 

 
 The property is being impacted by the acquisition of additional street right-of-way for the 

construction of Old Lenoir Walk, which are not the actions of the petitioner. 
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D. The requested variance is consistent with the spirit, purpose and intent of the Land 
Development Code, such that public safety is secured, and substantial justice is achieved. 

 
 The requested variance is consistent with the spirit and intent of the Land Development 

Code, in that, the variance will accommodate an existing business from feeling negative 
impacts from a public infrastructure project.  

 
RECOMMENDED ACTION: Staff recommends approval of the requested fifteen (15) foot front 
(street) building setback variance. With such approval the proposed ancillary building will be 
permitted to be located fifteen (15) feet from the future right-of-way of Old Lenoir Road. 
 
CITIZEN INPUT:  Staff has not received any calls from the public inquiring about the Variance 
petition.     
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